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a COURTS. 


6. The court of common pleas for the city 
of New York. 

7. ‘Ihe superior court of the city of New Y 

8. The court of general sessions of the peac 
the city and county of New York. (1) 

9. The superior court of Buifalo, 

10. The city court of Brook: 

11. The city court of Long Island city. 

12. The city court of Yor 

13. A county court in each county, except } 

14. A court of sessions in each county, € 


‘York. (2) 
2.12005, Con- 15, The marine court of the city of New Yo 
Hees 10. The mayor's court of the city of Hudson 


17, The recorder’s court of the city of Utic: 
18, The recorder’s court of the city of Oswe 
19. The justices’ court of the city of Albany. 
¢ 20. A surrogate’s court in each county. 
> IoAbb.N. _"§ BF ([Am'd 1877.) Each of the following cov 
C5, State is a court not of record : 
1. Courts of justices of the peace in each t 


certain cities and villages. 
2. Courts of special sessions of the peace in 
and in certain cities and vill @ 


The district courts in the city of New 
The police courts in certain cities and v 
The justices’ court of the city of Troy. 
6. The municipal court of the city of Roch 
1102,1913, _§ 4 [Am’d 1877.] Each of those courts shall 
$Uee 1214, exercise the jurisdiction and powers now vested in 
dct, according to the course and practice of the court. 
SIN. ¥,942 otherwise prescribed in this act. 
ARTICLE SECOND. 


GeNERAL POWERS AND ATTRIBUTES OF THE ( 














25. The sittings of courtstobe 2.17. Rules of cour 
public, Low made ai 
6. Courts not to sit on Sunday, 18. Rules to be p 
except in special cases. Courts to or 
7. General powers of courts of printed. 
Teco! 2, Expense to 
8. Criminal’ contempts de- charge. 
fined. 21. Certain ” pape 
9 Punishment for criminal destroyed, 
contempts. 22, Writs, ete., in 
10. Such contempts in view of people, and 
court; how punished, ete. abbreviation 
11. Requisites of commitment. 23. Id.; teste and 
12, Preceding sections limited. 2%, 1d} to be st 
13. Indictment, if offence is in indorsed, 
dictable. ete,, not tov 
44, Contempts punishable civ- 25, No discontint 
illy. son of vaca 
15. No punishment for non= 26, In New Yori 
payment of interlocutory may contin 
costs. ings comm: 
16. Id.; money due upon a another, 
contract. € 
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98 N.Y. 611, 
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a8. ¥.611, 





139, ¥.140, 


1076, Con- 
Pes 
90 N.Y. 621 
199.N.¥. 140. 


2 1586, Con- 
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6 SEALS OF COURTS. $82 


old, which have been copied, pursuant to law, into booke 
served in his office. But this provision does not authoriz 
destruction of a judgment-roll, or a paper incorporated « 
cessary to be incorporated into a judgment-roll. 

§ 22. Except where it is otherwise specially prescribe 
law, a writ or other process must be in the name of the p 
of the State, and each writ, process, record, Pleading or 

roceeding in a court, or before un officer, must be it 

‘nglish language, and, unless it is oral, made out on pay 
parchment, in a fair legible character, in words at lengtl 
not abbreviated, But the proper aud known names of 
cess, and technical.words, may be expressed in appro} 
Tanguage, as now is, and heretofore has been customary } 
abbreviations as are now commonly employed in the 
language may be used; and numbers may be express. 
Arabic figures, or Roman numerals, in the customary ma, 


§ 23. A writ or other process, issued out of a court 
cord, must be tested, except where it is otherwise spe 

rescribed by law, in the name of a judge of the court, o 
Bays must be returnable within the time prescribed by 
or, if no time is prescribed by law, within the time fix: 
the court, and therein specified for that purpose ; and, 
returnable, must, together with the return thereto, be 
with the clerk, unless otherwise specially prescribed by 

§ 24. A writ or other process, issued out of a court 
cord, must, before the delivery thereof to an officer 
executed, be subscribed or indorsed with the name of t 








‘603, ficer by whom, or by whose direction it was granted, « 


attorney for the party, o the person at whose instance 

issued, A writ or other process thus subscribed or ind: 
is not void or voidable, by reason of having no seal or a 
seal thereon, or of any mistake or omission in the teste th 
or in the name of the clerk, unless it was issued by spec 
der of the court, 


§ 25. [Am’d 1877.] An action or special proceeding 
or criminal, in a court of record, ix not discontinued by 
eaney or ehiange in the judges of the court, or by the revel 
or re-appointment of a judge ; butit must be continued, 
und determined, by the'court, us constituted at the time 
hearing or determination, After a judge is out of off 
may settle a case or exceptions, or make any return ¢ 
ceedings, had before him while’ he was in office, and n 
compelled so to do, by the court in which the action or + 
proceeding is pending. 

§ 26, [Am’d 1890.] In the city and county of Ne: 
and in the county of Kings, a special proceeding institu 
fore a judge of a court of record, or a proceeding conn 
before a judge of the court, out of court, in an action o 
ial proceeding pending in « court of revord, may be con 
from time to time, before one or more other judges 
saine court, with like effect, as if it had been institu 
commenced before the judge who last heurs the same, 

§ 2'7. The seal of the court of appe 
court of record in the State, now in us 
the seal of the court in which it is in use; and the se: 
by the county clerk of each county, shall continue to 
seal of the supreme court, of the circuit court, of the 
oyer und termner, in that county, and, except in the ci 




















Is, and of 











a i 
ees 














i 


Bal 


TREE 








Oo 


MT, Con- 
Act, 


" ATTORSEYS. god 





York Law School, and rroduces his diploma his 
cation for admission. i en ont 


§ 59. Ench person, admitted as preseribed in the lat 
Tee sections, must, upon his admission, take the Consti- 
ional oath « f office in open court, and subscribe the sam 
in a roll or book, tobe kept in the supreme court for thi 
purpose. The clerk, upon the payment af the fees allowed 
by law, must deliver to the person admitted a certificate 
under his hand and «ficial seal, stating that such pera 
has been 8» admitted, atu that he has taken and subscribed 
the Constitutional oath of office, as prescribed in this see 
tion. 











§ 60. A person. regularly admitted to practice as attor- 
ney nud counsellor, in the courts of record of the State, 
whose office for the transaction of law business is within 
the State, may practice as such attorney or counsellor, 
although he resides in ana jjoining Btate. "But service of 1 
Piper, which might be made upon him at his residence, il 

e was a resident of the State, may be made upon him, by 
depositing the pnper in a post-office in the city or tov 
where ‘vis office is located, properly inclosed in a post-paid 
wrapper, directed to him at his office. A service thus mad 
ic equivalent to personal service upon him, 


§ 1, The clerk, deputy-clerk, or special depaty-clerko 
a court shull not, during his continuance in office, practic 
as attorney or counsellor in that court. 


§ 62. Achoriff, under-sheriff, deputy-shoriff, sheriff's clerk 
constable, coroner, crier, or attendant of a court, shall not 
during his continuance in office, practice as an attorney 0 
counsellor in any court, 


§ 68. [Am'd 1870.] A person chall not ask or receive, di 
rectly or indirectly, compensition for appearing as attorne 
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mss 
of Kings eounzy: and ihe surmnte of Rimes co 

bow muay attendants and messenge: 
appointment of whom n> provision is otherwist 
law, are reqzired to attend upcn the terms and ; 
the courts, of which they are respectitely membe1 
ing, where the jasices of the eapreme cocrt make 
nation, the circuit court and court of oyer and 
Notice of each dsignation must be given to the 
Kings coanty, by the clerk of the court. The sh 
toereapon appoint as many qualified persons, ti 
Offices f sr each court, as tha judges thereof have d 
‘The number of those officers may, from time to ti 
creased or diminished, and new appointment 
made, in like manner. 4Person so appointed n 
moved from office, by the jc panna 
is assigned; or, if he is assign Ang the suprem: 
ie aes court of Brooklyn, by a majority of the jc 

{ff shall not re-appoint, for the same cour 
yn 


Each of the persons, appointed as preser 
ind Coie eed. thee sey tone ee 
sittings, within the county of Kings, of the cour 
he is assigned, to preserve order, and to perforn 
services may be require) of him, by the judge 
thereat, 





"7. The sheriff of each county, except New 
Kings, must, within s reasonable time before the 
hin county, of a xpecial term of the supreme court 
of the circuit cvurt, county court, court of oyeran: 
or court of sessions, notify, in writing and per 
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{tue Con, § 258. The judge who holds, fn 
wol. Act an oxtraordinary term of the 
nary special’ term of the su 

for that term, who is 

tion, at the rate and in the manner: 

official stenographer, 


‘The presiding ata term of 
cae sooner ig es forthe. ose 
bpm gor 


eer ee em or & majority’ 


jleusure remove three s 
ai i 








4% SUPREME COURT STENOGRAPHERS. 


supreme court for wach district 








to the 
tee pardouiar cae iy p 
{eS Se ad jectment ; for the 
erty; for dower; to & mortguse 












































625 > MARINE CouRT. 
TITLE Iv. 
“The marine court of the city of New, York,* 


§ 815. Jurisdiction. 
316, ‘The last section mited. 
SIT. Jurisdiction in marine 


causes. 

918.No power to naturalize 
allens. 

819, Removal of action to su- 
reme court from mar- 


their general 


321. How ‘suspended from 
office, 

322. Chief Justice; how desi 
nated; his general duties, 
e 

23, Justices may make rules. 

‘324, Court when open: justices 
t» designate terme; rou- 
tine of business at the 











torms, etc. 
925. Terma, where held; publi- 

cation of appointmemts, 
925, Justices may take oath 








acknowledgment 
§ 821. Orders, etc., how) 

998. Olerk, “deputy-cle 
‘assistants, 

300, General duties of 

390. Special deputy-cler 

SBI; Clon to sccouat't 
for fees, and pay < 

s92, Stenograph 

. Stenographers. 

333, Interpreter. 

‘B34, Id; “penalty fo: 
‘conduct. 

835. Court msy app int 
‘ants, oto. 

996. Iuterpreter and 
ants not to recel 

897. Suspension of anol 
the court. 

398, What mandates 1 
executed withot 
city. 

399. Direction and ex 
of mandates. 





* Now called ‘city court of New York. 





“Le. 1868, ¢, 26. 
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onb INFANT PARTIES. § 47047 


cxoppt, where auch infant prosoontes as « poor pe 

tor under four hundred and 
ine of wept area security for costs shall not 
required. 


e guardian must be appointed upon the apple 
aa eh the latent i he s of the pe of fourteen ston 


upwards ; or, if he is under that age, 0 nihospr dead 
hls general or tontamentary guardian, if he has one, ot oft 
relative or friend. If the application is made by a relatin 


or friend, notice thereof must he given to his general or 
testamentary guardian, if he has one ; or, if he has none, to 
the person with whom ‘the infant resides, 


$471. [Am'd 1879.] An intant defendant must also 
pear by guardian, who must be s competent and 
Person, eppointed upon the application of the ithels 
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ARTICLE SECOND. 
Exacurine ras Wazeant, Pexpore rem Acriox. 


§ G44. Sheriff must attach proper- 
ty of defendant. 


foreign cor 
cat, Wy intereet in oorpor- 


ation. 
48. Id.; ‘negotiable instra- 
ments. 


ATTACHMENT. 
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TENDER, OFFERS, ETC. 148 


hout the direction of the court, or of another court 
‘nt authority ; except in a case where a purty, 
mey, is specially authorwed by law to amend a 


The want of a title, or a defect in the title, of an gy How. Pr. 
ces not impair it, if it intelhgibly refers to the aet- 995. 
ial proceeding, in which it is ma 


‘A bond or undertaking, required by statute to be 
person, to entitle him to a right or privilege, or to 
ceeding, 1s sufficient, if it conforms substantially to 
therefor, prescribed by the statute, and does not 

from, tthe prejudice of the nghts'of the party, 

or for whose benefit it is given, 

Where such a bond or undertaking, is defective, 7 N.Y. 
officer, or body, ‘that would be sutBorized to res NYO 
= to entertain a proceeding in consequence thereof, 

srfect, may, on the application of the persons who 

:, amend it accordingly ; and it shall thereupon be 

1 the time of its execution, 

















TITLE IL 

id other offers and requests to the adverse party 
er after suit, 2737. Effect of refuxal of off 
Int to be paid into "738, Defendant's offer to © 

t romise ; proceedings 
tof sufficient tender. ereon. 

1 to bededucted from 139. Plaintiff's offer to compro- 
very, ete. mise counterclaim; pro- 
ring’ ‘admission of ceedings thereon, 
iineness of paper. 140, Offer and acceptance, by 
to liquidate damages whom subscribed. 


ditionally. 

Where, the complaint demands judgment for a si9N.¥. 6 
omey only ; and the action is brought to recover a .. 
in, or which may be reduced to certainty by eal- 

or to recover dainages for a casual or involuntary 

jury, or a like mjury to property ; the defendant, 

rney, may, at any time before the trial, tender to 

ff, or his aitorney, such @ sum of money, as he con- 

be sufficient to make amends for the injury, or to 

slaintiff's demand ; together with the costs of the 

that tune. 


-Am’d 177.) A tender, made as prescribed in tl 
at does not avail the defendant, unless th 

a, or is paid into court and noti 

on the plaintiff's attorney before ¢ 
ys after the tender. If the plaintiff takes out the 
ud in, he accepts the tender. 


If it appears, upon the trial. that the sum s0 ten- 

ficient to pay the plant's demand, or tom 
r the injury, and also to pay the costs of the action, 
zof the tender, the plaintiff cannot recover costs or 
rom the time of the tender, but must pay the de- 
costs from that time. 

If the plamtiff proceedsin the action, after uccept- 
ader, the sum accepted must be deducted from the 
‘and judgment rendered for the residue. if any 5 
tender and acceptance do not appear in the plead 
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3 Civ. Pro. 


7. 

5 Month. L. 

Bul. 94, 

17 Abb. N. 
105 ; 201d. 











49 Hun, 29. 
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4 TENDER, OFFERS, ETC. ‘ 


ings, a memorandum thereof must be annexed to t 
ment-roll, The plamtulf’s right to recover cost 
bility to pay costs to the defendant, are determine 
aunount of the residue. 


§ '735. The attorney for a party may, at any tit 
the trial, exiubit to the attorney for the adverse 
paper, material to the action, and request a writt 
sion of its genuineness. If the admission is not give 
four days after the request, and the paper is prov. 
mitted on the trial, the expenses incurred by the ? 
hibiting it, in order to prove its genuineness, must 
tamed at’ the trial, and paid by the party ref 
admission ; unless it’ appears to the sutisfaction of | 
that there was a good reason for the refusal, 


§ '736. In an action to recover damages for br 
coutract, the defendant's attorney may, with th 
serve upon the plaintif’s attorney, a written offe 
the defendant fails in his defence, the damages in 
sessed ata specified sum, Ie the plaintift serves 1 
he accepts the offer, with or before the notice of 
damayes are awarded to him on the trial, they 
assessed accordingly. 


§ '73'7. [Am’d 1877.] If the plaintiff does not 2 
offer, he can uot prove it, upon the trial. But if the 
awarded to hii, donot execed the sum offered, th 
ant is entitled to recover the expenses, necessarily 
by him in preparing for the trial of the question of 

e expenses must be uscertained and the amou 
determined, by the judge, or the referee, by or bef 
the cause is tried. 





























§ '738. [Am’d 1877.]_ The defendant may, befor 

upon. the -plaintiff's attorney, a writien offe 
judgment to, be taken against him, for a sum, or pr 
to the effect, therein specified, with costs. If ther 
or more defendants, and the action ean’ be sever 
aude by one or more defendants, age 





sel 











wate judyinent may be taken. If the plaiut 


ten days thereafter, serves upon the defendant’ 
written notice that he accepts the offer, he may fil 
tnons, complaint, and offer, with proof of accept 
thereupon the clerk must enter judgment accor 
notice of acceptance is not thus given, the offer 
given in evidence upon the trial ; but, if the plant 

tain a more favorable judgment, Le cunnot ree 
‘om the time of the offer, but must pay costs 
tine. 


§ '739. [Am'd 1877.] Where the defendant sets 
terclaim, (oan anount greater than the plaintif?: 
suflicient to reduce the plaintiffs reeovery below fif 
the plaintiff may serve, upon the defendant's al 
written offer, to'allow judgment to be takea again 
a specified Sum, with costs, or against the defen 
specified sum, and against the plaintiff for costs. 
fendant, within ton days thereafter, serves, upon the 
‘attorney, notice that he the offer, either } 
file the Summons, comp! swer, and offer, 
thereof und proof ot ace and thereupon 
must enter judguicnt accordingly. "If notice of act 
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hus given, the offer cannot be given in evidence, upon 
rial ; but, if the recovery is not more favorable ‘to the 
idant than that so offered he will not be «ntitled to re- 
+ costs from the time of the off. r, but must pay costs 
that time. 


7AQ. Unless an offer or an acceptance, made as pre- 
ed in either of the last four sections, is subseribod by 
arty making it, his attorney must subscribe it, and au- 
hereto his affidavit, to the effect that he is duly author. 
to wake it, in Lehalf of the party. 


741. (Repeabd 1877.) 
742. (Repcaled 1877.) 


TITLE Il. 


tent of money into court, and cire and disposition 
thereof. 


Party bringing money into § 749. Powora of certain oflicera, 
court is discharged. tonehing seenrities, eve. 
General rules may regn- 759, Provisivus relaing to 
Late concerning payment removal, cte, of 

into court. 

Money to be paid to county, 
troasurer, and securities 
taken in his name. ny. 

Finds; where and how 15). Haw comity treasurer to 
deposited or Invested. keep hin 

Powers of snpreme conrt tity tremaur et 
‘as to transfer, ote, to and anually to the ¢ 
investment by guardian, ¢ provisions applica 
ete. in New York to tho 

When other courts havo chamberlain. 

Mike power. 






¥ for paymont of 
bank or trust 












743. Aparty bringing money into court, pursuant to 
lirection of the court ivd scharge!l thereby from all fur- 
liability, to the extent of the money +o puidin. 





744. [-1m'd 1892.]_ Tho comptroller of the Stato of 
York shall supervise the nd-uinistration of ull the f 1's 
into any court of record, avd shall prescribe regulations 
rules tor the care and dixposition thereof, whi-h shall he 
rved by nil parties interested th rein, unless tho eomt 
pg jurisdicti_nov-r the sume, shall make ¢ifferout. 
‘ong, by speci order daly cutered in nce. rinnce with 
un seven Lundred a .d forty-seven of this act, 








$1055 Con- 
ol act. 





881161, 1985 
Cousot. Act. 


M6 MONEY PAID INTO COURT, § 


§ 745. Unless the court otherwise specially 
money p.id into court, must be paid, either direct 
the officer who is required by law first to receivei 
county treasarer of the county, where the action is 
Whe-e it i; pari to an officer, other than the county tr 
he mast pay it to the couaty treasurer, within four di 
he receives it. In the city of New York, he must p 
the chamberlain. within two days after he receive 
bond, mortzige, or other secarity, or a certificate or 
of stock, tasen upon the investment of money pi 
conrt, mast Le taken to the county treasurer of the 
where thp fand belongs, in his name of office; or 
other county treasurer, as the court specially direc! 
this aad the m>xt section do not prevent the court, 0 
application of a party to an action, from directing 
manuer or place, money paid into court in the acti 
be deposited or invested. 


§ 746. [4m 1892.] All fands or moneys p 
court shall be deposited in such savings banks, tra 
pins, bank, banking association or with such b: 
shall be designated by the Comptroller, as soon as 
by the castodiaa thereof. Butthe money must be 
ited in the county where the fand belongs, where if 
done conveniently and safely and with advantage to 
ties interested. ‘Che depositaries designated shall p 
rate of interest und before receiving any such depos 
give to the people of the State, a good and sufficiet 
with two or more sureties, ia gach form as the attor 
eral shall prescribe, such bond to ba approved by th 
judge of the county in which such savings bank, ba 
compiny, bank association, or banker shall be loos 
by the comptroller of the State, and fil: d in the offi 
comptroller. 


§ 747. [Am'd 1892.] Each “court may dir 





. money paid into that court in any action or pr 


brought therein, or any bond, mortgage or other 
which represents property belonging to any suit 
interested therein, may be pid out, transferred, 
re-invested, or deposited in any manner or form 
pears it best for the interests of the owners ther 
such directions must be embodie | in an order or « 
said court, founded upon proper and sufficient evid 
isfactory to the court that such disposition of the 
is best for the interests of the owners thereof or pe 
terested therein. 


§ '748. [Am'd 1892.] The provisions of the 
ceding section shall apply to all courts of record of | 
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. [Am'd 1891.] 

ion does not abite by any event, if the canse of 
cvives or coutinues, A special pr ceeding dies not 

any event, if the right to the relief sought in such 
ruceeding survives or continues, but this provision 

ecinl proceeding applies only 10 cuses whcre a party 
this act takes effect. 


._ In case of a transfer of interest og devolution of 
the action may be continnd, by or against the 
varty; unless th. court diree's the person, to whm 
ist iN transferred, or upon whom the liatility is de- 
>be substitnted in the action, or j ined with the 
varty, as the case requires. 

>. 76; 94 N. ¥. 519; 23 Week. Dig. 193; 1 How. Pr. 
3 43 Han, 328; 133'N. ¥.9; 138 Id, 207; 140 Id.414, 


', [Am'd 1877, 1879, 1891.] 

In c1se of the deith of a solo plaintiff cra 
adant, if the canse of actin survives or continues, 
must, upon a moti n, allow or compel the aco. 
tinned, by or aguin+t li« representative or suc s- 
verest. In nse ¢f the death of a ule party toa 
ocee ling aft: r thin act takes effect, if the right to 
songht in sich procecvi: g survives or continues, 
lus , 0; amotio , allow ore mpel such proceed- 
-ontinned by orazainsthis representative, orsneces- 
srest. This provi-ion as to aspeginl proceed ng does 
‘where provision for such coutinuance bas been 
ainade by law. 

















27 Hon, 18, 
90 N.Y. 46 
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2 Abb, Ne 
6.290, 
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148 wJRVIVAL OF ACTIONS. § 


§ '758. | Am’d 1877.]_In case of the death of one« 
more plaintiffs, or one of two or more defendants, ift 
cause of action survives to or against the others, t! 
may procecd in favor of or against the survivors. "Bi 
tate of a person or party jointly liable, upon contri 
others, shall not be discharged by his death; and | 
may make an order. to bring in the proper represen 
the decedent, when it is necessary so to do, for the pr 
position of the matter; and where the liability is s 
‘well us joint, may order a severance of the action ! 
may proceed separately against the representativeo 
cedent, and against the surviving defendant or defer 

‘759. In case of the death of one of two or mo 


” tiffs, or one of two or more defendants, if part on! 


cause of action, or part or some of two or more distin 
of uction, survives to or against the others, the act 

roceed, without bringing in the successor to’ the nel 
Bitities of the deceased purty ; and the judgment sha 
fect him, or his interest in the subject of the acti 
where it’ appears proper so to do, the court may re 
to compel the successor, or a person who claims to b 
cessor, to be brought in as a party, upon his own a} 
or upon the application of a party to the action. 


§ '760. [Am’d 1879.) _In a case specified in the ! 
sections of this title, where sucha person applies ii 
behalf, the court may direct that he be made a F 
amendment of the pleadings, or otherwise, as the 
quires, Where an application is made by ‘the pi 
bring in such a person as defendant, the court may d 
a supplemental summons issue, and that supplement 
ings be made, Where an application is made by ad: 
to bring in such a person, the court may, and where 
tection of the epplicant’s rights requires it, must p 
defendant to commence across action for that purp 
cross ction must be brought in the same court, unless 
otherwise specially directs. If it directs that the 
commenced in another court, the latter court may, 
at any time after the cross action is commended, rem 
self the original action, with like effect, as if it 
brought the Unless the court otherwise directs. 
inal action and the eross action must be tried, and ; 
rendered therein, as jf they were one action. 

§ ‘761. [Awd 1877, At any time after the dea 
plaintiff, or after the marriage of the plaintiff, where 
the rights of either party, the court may, in its d 
upon notice to such persons as it directs, and upon t 
cation of the adverse party, or of a person whose it 
affected, direct that the action abate, unless it is ¢ 
by the proper purties, within a time’ specified int 
not less than six mouths, nor more than one year, 
granting thereof, 

§ '762. ‘The foreg 
toa case where spe 





























ions of this title do 
on is otherwise made ! 


ing provi 











*So in original. 
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‘763. If cither party to an action dies, after an ace TUN. Y. 518, 
¢ to allow judgment to be taken, or after a verdi 6 Dom, S7t- 
, or decision, or an interlocutory judg but b 30 Abb. N, 
U judgment is entered, the court must 1 jud, ¢ a" 


in the names of the original parties; unless the offe 

ict, report, or decision, or the interlocutory: judgm 

aside. 

"764. [Am'd 1881, 1890.) After verdict, TIAN.Y, 879, 

vn in un action to recover duunages for a f BE Ab Ne 

action does not abate by the death of a purty, but the Gopi tld. 

‘equent proceedings are the the 5M. 

je of action survives A + said verdiet, P 

sion is reversed upon questions of kaw only, said 
ot abate by the death of the party against w! 

© was rendered. 

"765. This title does not authorize the entry of a judg- 

t against a party, who dies before a verdict, report, oF 

i ct red against him, Ia that case 

js almolutely void, 



















om the 
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of wu pub- 
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the court, a copy of whieh inust be annexed WU 












at-roll. 
TITLE V. 
Motions and ordecy qeuerally, 
2 Definition « tae wy 


toe ay een 


ey vee ng cant 


21117, Con- 
kol. At 

9 Daly, 
26 Hun, 642, 
185 N. ¥. 16. 





13 Hun, 579; 
an td. SA, 
5 Month. L. 
Bul, 88, 

31 Han, 29, 
13 Abb. N. 
C874, 

48 Hun, 76. 








150 MOTIONS AND ORDERS. te 


§ '7°70. In the first judicial district, a motion, whicTE ele 
where must he made int court, may be made to a judge <2utd 
court, except for a new trial ou the merits. 


§ '7'71. Where notice of a motion is given, or anordep 
show cause is veturnable, before a judge, out’ of court, wit 
at the time tixe:l for the’ motion, is or ‘will be absent, ora 
able, for any other cause, to hear it, the motion may be ¢rue 
ferred, by his order, made before or at that time, or br tie 
written stipulation of the attorneys for the parties, to 
judge before whom it might have been originally made. 


§ 772. [Amd 1817, Where on order, in an action, mi 
e'made by judge of the court, out of ‘ourt, und wit 
notice, aud the particular judge isnot specially designated 
law, it may be made by any judge of the court, in any 
of the State; or, except to stay, proceedings after ¥ 
report, or decision, by a justice of the supreme court, or if? 
Judge ’ot a superior city court within the city, where 
court 1s located, or by the county judge of the county whet 
the action is triable, or in which the attorney for thew 
pliant resides. Where such an order grants a proviersl 
remedy, it can be vacated only in the mode, special, Ft 
seribed by lawg in any other case, it may be yacatel ® 
modilied, without notice, by the judge who made it, or, ur 
notice, by him, or by the court. 

$773. The limitation, contained in the last section, of tt 

county judges, who may inake an order, does not apply 
case whicre it Is prescribed in this aet, in general words tt 
a particular order may be made by a county judge, or by 8 
county judge. 
§ '7'74. [Amd 1877] An order, made by a judge 8 
court other than the court in which the aetion is pending, maf 
be reviewed in the same m: if it was made by ajdt 
of the court, in whieh th pending. 

8775. Aucd 1877.) An order to stay proceedings in® 
action, for a longer time than twenty day's, shall not be: 
by a judge, out of court, exept to stay proceedings under 
order or judgment. appealed from, or where it is made ups 
notice of the application to the adverse party, or in out 
where special provision is otherwise made by law. 


§ '7'76. 1f an application for an order, made to a judged 
the court, or tow county judge, is wholly or partly Tels 
or granted IY, or ow terms 5 a subsequent a] 
tion, m rel » the same matter, and in the sume stagea 
the proceedings, shall be made only to the game judge, or ta 
court. Tf it is made te her judge, out of court, an ons 

ranted thereupon miu tel by the judge who mit 
ib, or, if he is absent, ar otherwise unable to hear the app 
cation, by any judge of the court, upon proof, by affidavit. d 
the facts. 


$'77'7 Where an application is made to the court ft 
judement, it canmot be withdraw the express st 
inission of the court subsequent application for jilf 
ment shall not be made, ray held by another judge, 
cept where the first. application is so withdrawn j qr whee 
the directions, given thereupon, require an act to be dea’ 
Defore judgment can be rendered ; or where the faot of B 
former application is stated, and the proceedings thereups® 
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* cause shown, 


132 TIME. $87 


kes an order to show cause why the 
ull uot be jeranted : and, in the order, diets 
revf, less than eight days. before it is retume 
be sutticient. 
$781. Where the tine, within which 
action after its eaninen 
es Ro EX pire 
2 ronnd thi 
ized to nake an urder in 



















proceeding inax 

aneut. must be taken, bas beumta 

itinay be enlarged, upon an affiart 
hy the court, oF by a judge author 

ie action, 

¥ 782. Inucace scitied in the last two the 

affidavit, rm which tive unier wastgranted: OF a oopy ae 


of must be server with a copy of the order ; otherwise, te 
order may be disregarded. 















¥ ‘783. After tie expiration of the time, wit 
pleadings must he ede 
Fler its con 





in whih 
by other proceeding in un acti 
ment, must be taken, the court, upon 
iu its discretion, and upon such term) 
Justice requires, relieve the party from the consequencesd! 
ian omission to eles Us 11 allow it to be dune ; except tt 
sally preseribed by law. 



















bility for 
supplemental coe} 
st be made to-continue un action 5 ora 

ueti teabate, unless it i 





A court, or a jut, 





not allow of those acts tolt 
done, after the expiration of the time fixed by law, 

der. as the case may be, for doing it; except 
specilied in the next section, 

§ 785. [Aud 1877.) Where a party entitled to ap 
from a judgment or order, or to move’ to set aside u hal 
judgment Tor error in fact. dies either before or ulter ! 
‘chapter ad before the expiration of the 
within which the appeal inay be 
court may allow the appeal t 
made, by the heir, devisee 
decedent, at any 

§ 786. Wh 
fit of the creditor 




























ices are requil 
blished in the county W 





¥ 787. The period of publication of a legal notice, ia 
action or special proceeding, brought in a” court, either 

ror not of record, or before a Jude of such ac 
must bi computed, so as to exclude the first day of publ 














Fee L.. 1984, ¢. 133, repealing all ucts providing for @ State pare 


the proper partis 
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4 Civ. Pro, 
201, 

15 N.Y. 634. 
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14 PREFERRED AND DEFERRED CAUSES 


of officers, exereising powers conferred by a statu 

protection of public health, of public or private pr 
Pir the prevention or pimishnent of violutions of at 
lating to either of those subjects, or the commis 
pilots im the eity of New York are, purties wher 
similar to the notice prescribed m the last ‘subdiv 
been served by their attorney at the time of serv 
notice of trial or argument. “The provisions of th 
division, relating to moving the trial or argument, : 
eause withm this subdivision. 
In the court of appeals or the supreme court, 
taken by either party, in an action or special 
other than as specified in subdivision first, of 
where the people of the State, or a board of State 
sole parties, or a State officer 1s sole party, plaintiff 
ant. 

4. In the court of appeals, an action, a party to 
died, pending the action, where the pendency of 
prevents a final settlement of the estate of the 
party. 

5. Tn any court, an action or special proceeding 1 
executor, or an adininistrator, or an infant, or are 
pointed by the court, or general assignee for the 
¢redivors, 1s the sole plaintiff or sole defendant ; ar 
special procecding for the construction of, or an a 
upon a will, m which the administrator, with the wi 
or the exceutor of the will is joined, as’ plamtff or 
with one or more other parties, and in the court of 
the supreme court, an appeal from the decree or d 
sucrogate’s court, ‘determining a will to be vahd 
ting it to probate, or determining an instrument 
probate us a will to be invalid or not‘entitled to 
such, or granting general letters of administration 
ing the distribution of a fund or payment. of 
executor or an administrator in pursuance of an o1 
cree made on an intermediate, final or judicial acc 
otherwise by an administrator or an executor. 

6 An action for dower, where the plaintiff make 
allidavit, to the satisfaction of the court, or a jud 
that she has no sulficient means of support, usic 

sstate in controversy. ‘ 

7. Au action against & corporation or joint-stock 
issuing bank notes or any kind of paper credits to 
money, or by or august the receiver of such cor 

sociition. An action in which a county or town i 
tilt or defendant. 

8. Annetion ayzainst a corporation founded upor 
other evidence of debt, for the absolute payment 
An action upon an undertaking given upon “an ap 

of appeals or to stuy the execution on an up. 
rt of appeals. 
9 An action aycinst a sheriff, in his offleial cap: 
aetion by a sheriif or late sberilf, ‘to recover for: 
the obligation of a bond or bonds, or an instrument 
ments of indemnity, or an undertaking or underta 
to him in his official ty. 

Jo, A cause entitled ¢» preference by the gener 
practice, or by the special order of the court in the 
ease, Where an issue of law and an issue of fae! 
more other questions of different natures, come 
sume term of the court for trial or hearing, the 
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156, SERVICE OF PAPERS. # 
@ 799. When paper to be xerved 2 801. Service _ through 


‘on attorney; when wer- ‘post-office in Ne 
view not required, sity. 

800, When service may bemade 802, This article not ap 
on clerk for non-rosident. to service of a 


ete. 
§ '796. [Am'd 1888.] A notice or other paper in an 
may be served on a party or an attorney cither by deli 
him personally or in the manner prescribed in th 
tion, All papers so served or required to be file 
action, shall be plainly and legibly written or printed i 
ink ups he paper of good material, und, if impri 
typewriter, such paper shall be of linen quality & 
weight to sixteen pounds to the double cap ream, of 
teen by twenty-vight, inches in size, and service of f 
papers printed or written upon such’ paper with sucht 
edeemed a compliance with the terms of this sectio 
transcribed minutes of a stenographer taken in ap} 
criminal action, or in any hearing or special proceedit 
or criminal, shall be written or’ typewritten on pape 
sie hereinafter specified; and sll cases, briely 
other papers required or ‘used on an appeal from up 
ment, determination or order of any court or board! 
printed (when required to be printed by the rules 
court) on paper of a uniform size, as follows: Th 
must be ten und one half inches by eight inches, und b 
the edge of the greatest length. 


§ '79'7. [-Am'd 1879.] Where the service is not per 
may be made as follows: 

1. Upon a party or an attorney, through the posto 
depositing the pauper, properly enclosed in a i 
por, in the post-office of the party or the attorney set 

irected to the person to be served, at the address 
the State, designated by him for that ‘purpose, upon: 
ceding papers in the action ; or, where he has not ma 
a designation, at his place of residence, or the place 
Keeps un affive, according 10 the best information Wl 
conveniently be obtained concerning the same, 

2. Upon an attorney, during his absence from  hiso 
leaving the paper with his partner or clerk therein, 
person having charge thereof. 

3. Upon an attorney, if there is no person in cha 
offiee, and the service is made between. six o'cled 
morning and nine o'clock in the evening, either by lea 
in a conspicuous place in his office, or by depositing it, 
in a sealed wrapper, directed to hit in his office lett 
or, if the office is not open, so as to admit of leaving th 
therein, and there is no gffice letter-box, by leaving i 
residence, within the State, with a person of suitablet 
diseretion. 

4. Upon a party, by leaving the paper at his 
within the State, between six o'clock In the morning § 
o'clock iu the evening, with a person of suitable age t 
cretion, . 






















































it is prescribed in this act, or in the 

a notice must be given, or a pa 
pevificd time, before an act is to 

he adverse party has a specified time, uftert 

service, within which todo an act; if service is made 

the post-office, the time so required or allowed is do 


























27 Hun, 296. 
89N. ¥-117; 
90N: ¥. 234. 


1605 CONSOLIDATING ACTIONS, #41 


§ 820. [Am’d 1877, 1894.] A defendant against whe 
action to recover upon a contrast, or an action of gett 
or an action to recover a chattel, is pending, msy,# 
time before answer, upon proof, by ‘adhdavit, ibats'p 
not a party to the action, makes a demand against hin! 
same debt or property, without collusion with him, sp 
the court, upon notice to that person and the adverse 
for an order to substitute that person in his place, 
discharge him from liability to either, on. his payit 
court the amount of the debt, or delivering the poss 
the property, or its value, to such person as theow 
Testa; oF upon it appearing that the defendant isp 
whole or in part, the liability as asserted against hin! 
ferent claimants, or that he has some interest in thes 
matt2r of the controversy which he desires to avert, 
Plication may be for an order joining the, other clit 
claimants as co-defendants with him in the action. Th 
muy, in its discretion, make stich order, upon such t 
to costs and payments into court of the amount cf tht 
or part thereof, or delivery of the possession of the 
or its value or part thereof, as may be just, and the 
the entire controversy may be determined in the acti 


§ 821. [4nd 1877:] Where, in an action agains 
more defendants, the plaintiff unreasonably neglects! 
the summons upon one or more of them, without who 
ence a complete determination of the controversy oi! 
had, the court may. in its discretion, upon the applic 
a defendant who has appeared in the action, dism 
complaint as against him, and render judgment accor 











164 OATAS AND AFFIRMATIONS. §& 


the party cross.examining him is not conclnde 
answer to such a question. 


§ 833. A clergyman, ‘or other minister of any 
shall not be allowed to disclose a confession male 
in his professional character, in the course of ‘di 
enjoined by the rules or practice of the religious 
which he belongs. 


ery.x.185, | § 884. A pewon, duly anthorized to practice 1 

: su gery, shall not be allowed to disclose auy inf 

which he avquired in attending a patient, in a pro 

capacity, and which was necessury to enable him 
that capacit) 

103 Id, 573; 20 Abb. N, G. 162; 45 Hun, 307; 

16 N.Y. 298; 53 Han, 217; 23 N.Y. State Rey 

Jd. 038 ; 25 1d. 843 ; 26 Ia. 249; 27 Id. 9u5 ; 112 

3,3 NY Supp, 8185 65. fun, 398; 

DP. 34N. Y, State Rev. 824; 126 N. 

129 N. Y. 654; 133 Td. 450; 136 Id. 493, 









§ 835. An attorney or counsellor-nt-law shall 
* allowed to disclose a communication, made by lis 
him, or his advice given thereon, in tue course of 

fessional employment. 

13 Abb.N.C.101; 5 Dem, 151346 Tun 151; 111 N.Y. 22 
Supp. 397; 21N. Y. State Rep. 765 ; 26 1d. 61; 1'. 
Td. GUS ; 28 1.1, 3425 BELL. V8; 51’ Hun, 3513 1% 
4205 181 N.Y. 160 j Td. 177, 











MIN.Y.220.  § BBG. [Am’d 1877, 1891, 1892, 1893.] 

The last thee sections apply 
examination of a person asa witness unless the pr 
thereof ar) expressly waived upon the trial or exin 

the persoa euutfessing, the patient or the client. 
physicim or snrgeon may upon trial or exas 
close any information as to the mental or physi a 
fion of a patient who is vecans 4, whol ho weqvire 
ten ing such patients professionally, exc 
comintnioations nd anda. facts as would cand tit 
the mowory of the patient, when, the provisions of 
eight hundred ava thirty-four have Leen 
on such tri.l or examination by the personal represe! 
of the decensed pati-nt, or if the validity of thel 
and testauent of snch deceased patient is im quest 
the exeent»r or executors named in said will, or the 
ing Lusb ind, widow or any heir-at-law or any of t 
of kin, of such deceased or any other party 1n intere 
nothing herein contained shall be construed to disqa 
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1646 OATHS AND AFFIRMATIONS. 


§ 841. [Am'd 1860, 1889, 1891.] A person upon’ 
an estate in real property depends, who remains ¥ 
United States, or absents himeelf in the State or + 
for seven years together, is presumed to be dead in 
or special proceeding concerning the property in * 
death comes in question, unless it is affirmative! 
that he was alive within that time, And where it 
tion of parti ion in this State any portion of the pr 
the sale of reul property is or has tven paid into 
puid to the treasurer of any county for any unkno 
and las remaiacd unclaimed for twenty-five y¢ 
such payment@y any person entitld thereto, the 
twenty-five years after such payment rais sthe pre 
of tho dexth of such unknowa heirs at the timeo 
of such real property and before such payment, 
the lipse of twenty-five years after sch paymet 
be presumcd that there were no such uuknown he 
at the time of such sale or payment, and in any 
procecding taken for the purpose of distributing a! 
over such proceeds, all such unknown heirs are 
and they shall be presumed to have been 
the time of such sale and before such payment it 
or to the treasurer of any county. 


ARTICLE SECOND. 


ApMINIsTRATION OF AN OATH OB AFFIRMATI 








§ 812, Beforowhom oaths. made. 
davite may be taker § 848. Other modeso! 
#49, Swearin, 
Christians. 
845. General moie of swearing. 850. Court may © 
846, When kinsing the gospels ness. 
dispensed with. 851, Swearing fals 
847. When allirmation to be form, perjury 









public, mayor, j e ‘surrogate, spe 
judge, special surrogate, county elerk, deputy coun 
dpecial deputy county clerk, or coimnigsioner of dee 
the district in which the officer is authorized to acts! 
certified by the officer, to have been taken before 
be used in any court, or before any officer or other } 











106 SUBPCENA. 


iar ceremonies, if uny, of his religion, mste: 
ped in section eight hundred and forty-tive 
cight hundred and forty-six of this act. 


§ 850. The court or officer may examine an 
person apparently of weak intellect, (proxtuced 

i, 48 @ Witness, Lo ascertain his capacity und tl 
his knowledge § ind tnay inquire of & person, pr 
wituess, what peculiar ceremonies in swearing he 
obligatory, 

§ 851. A person swearing, affirming or decla 
form, where an oath is authorized by lnw, is law 
und is guilty of perjury, in a case where be would 
the same erimeit he had sworn by laying bis hat 
kissing the gospels. i 











TITLE IL. 
Compelling the attendance and testimony of 


2 852. Modo of serving subposna from arrest 

issued out of a court. 2 002, By whom w 

#6, Penalty for disobedience. lischarged 

84, Subpoena to be insued by 863, Arrest, whe 
judge, ete. alty.. 

855. Penalty for disobeying —_—864. Sheriff not t 











subpeoma; warrant for wit- 8h affiday 
ness. 865, Application 
856, When witness to be im- provisions 
prisoned. 866. Records n 
ntents of warrant moved by 
> whom directed ; how na. 
executed. 807. 1d.; booke 0 
859. Quulification of preceding 868. Booka, etc., 
xcctions. ‘tion, how pi 
860, Witnoss oxempt from ar- 869. When perro! 
Text, fi not require 
B61, When to be discharged duces tecu: 


§ 852. A subpoena, issued out of the court, t 
attendance of a witness, and, where the subposni 
to compel him, to bring with hima book or pa 
served us follo} 

1. The original subpoona must be exhibited to tl 

2 Acopy of the subpana, or a ticket cohtui: 
stance, must be delivered to him, 

3. The fees allowed by law, for travelling to, a 
from, the place where he is required to attend, 
day's attendance, must be paid or tendered to bi 


§ 853. A person so subpoenaed, who fails, wit 
able excuse, to obey the subpoena, or a person wh 
out reasonable exeuse, to obey an order, duly + 
him, made by the court or a judge, in an actic 
after final judgment therein, requiring him to at 
examined, or so to attend, and bring with hin 
aper, is Hable, in addition to punishment. for, 
Pie aLdonases pristained by the party waarieved fh 
4 





























of the Taifure, and fifty dollars in addition the 
sums inay be recovered” in one action, or im separ 
If he isa purty to the action in which he was 
the court may, as an additional punishment, st 
pleading, 

854. [Am’d 1877.] Where a judge, or an 
referee, or other person, or # board or commit 




















17% DEPOSITIONS. 9g 877-2 


§ 881. The deposition, or a.certified copy thereof, mayte 
readin evidence by: sith party, atthe trialof, orupon these 
sessment of inquiry, 0 refereDos 
or otherwise, in the action snapecif the original affidard 
or stipulation; or any other action thereafter brought, be fF 
tween the same parties, or betwoen the parties claiming u 
der them, oreither of them; or, ifno nonation mn is pending, ans 
tion thereafter brought, between the persons named in th 
original affidavit as expected parties, or betwean perce 
claiming under them or either of them. 



































188d DOOUMENTARY EVIDENCE. gut 


scripts therefrom, and certify to the correctness thereof, aal 
to the search, or certify that a document or pa r, of which 
the custody legally belongs to him, cannot be found. Itt 
refuses, or unreasonably neglects or 3, to make sucht 
search, or to furnish ‘such a transcript or certificate, @ 
makes a false certificate, he is guilty of a misdemeanor. 


§ 962. Nothing in title fourth of this chapter peviee 
Jocument, 
of the com 
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264 APPEALS GENERALLY. 


perfected, cause a copy of the judgment-roll and of 
and notice of exceptions, if any, filed after the entr, 
ment and a certified copy of the judgment given th: 
of the notice of appeal to be transmitted to the 
court by the clerk upon whom the notioe of sp 
served. 

Where an 4] from an order, or a part of an 
taken as Eredivet in title second, third and fift 
chapter, the appellant must, within the same time 
certified copy of the notice of appeal, of the order, t 
papers upon which the order was founded, to betr: 
to the appellate soart by the same clerk. If the 
fails so to do, the respondent may cause those pape! 
transmitted; and he is entitled to tax the expenset 
a disbursement, where he recovers costs. The cle 
appellate court must file the papers so tranamitted 



































§ 1884 BXEOUTION GENERALLY. 29 


§ 1884, [Am’d 1894.] A sale of real or personal property, 
‘virtue of an execution, or pursuant to the ‘directions oon, 
in a judgment or order, must be made at public auc- 
tion, between the hour of nine o'clock in the morning and 
sunset. The sharif to whom an jesecution: is issued shall at 
time before the sale o! jonul property levied on 
hin, on the written request of ‘any person who pan eet 
of the person against whom the writ was issued under which 
the sheriff levied upon the property, exhibit to such 
creditor the personal property so levied upon under said 
weit and Permit an inspection thereof by such creditor or his 
agent 
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$8 120, 1211, 

1857, | 1621, 
Con: 

sol, Act. 

94 Bun, 55. 


17% SUMMARY PROCERDINGS. 23 22% 


§ 2888, An entry shall not be made into real pro, 
but in a case where entry is given by law; and, iné 
cis , only in a peaceable manner, not with strong 
nor with muititude of people. A person who ma 
forcible entry forbidden by this section. or who, b 
peaceably entered upon real property, holds the poss: 
thereof by force, and his assigns, undertenants, and 
fonrenentativesy may be removed therefrom, as prea 
in this 5 


§ 2284, [Am'd 1881, 1884] *Application for ret 
ofa person from real property, as prescribed in 
title, may be made to the county judge or speci 
judge of the county, or the justice of the peac 
the city or town, or the mayor or recorder of the 
wherein the real’ property, or a portion thereof, is 
ated. Application may ‘also be made, if the pro 
or a portion thereof be sitiated in the city of Now ° 
to the district court of the district within whicl 








* See L. 1889, 0. 357. 





























COMMITTEE OF INCOMPETENT. 1955 


es, the court may, in its discretion, make an order, 
ing the foreign committee, or foreign guerdian, the 
see of all, or of a particular portion, of the property 
scompetent person, within the Stato, upon bia giving 
surity for the discharge of his trust, as the court 
»roper. 













































































‘2345 SUBROG ATES’ COURTS. gun 






TITLE V.—Duisposrrion oF THE DECEDENT's REAL PuoP- 
METY, FOR THE PAYMENT OF DEEN un 
FUNERAL EXPENSES. DISTRIBUTION OF THK 
‘PROCEEDS. 


TITLE VI.—Provistons RELATING TO 4 TESTAMENTIIT 
‘TRUSTEE, 


‘TITLE VII.—Provisions RELATING TO A GUARDIAN. 


“TITLE I. 

Organization, jurisdiction, and powers of the court. Dulles 
powers, and disabilitics of the surrogete, and the officer 
of the court. Miscellaneous provisions. 

ARTICLE FIRST. 


JURISDICTION OF THE CouRT AND AUTHORITY oF THE 


Suanocare. 
§ 2472. General jurisdiction of § 2478. Juriediction, how affected 
+ surrogate’s court, by locality of debi. 
2173, Presumption of jurisdic. 2479. Juriediction in new «rt 
tion. tered county. 
2474. Jurisdiction not lost by 2480. Id; transfer of proceed- 
detect in record. finge to proper county 
275, Effectofexerciscot juris. 2481. Incidental powers ofthe 
diction. surrogate 
2476, Exclusive jurisdiction. _—=483. Application of chaptar; cor 
2417, Concurrent. jurisdiction Brmation of previous ack 


‘of two or more surro- 
gates, 




















h subscribing witness, or is necessarll: 
o be examined aoa iinenss 4 any nied 


‘named a8 excoutor, trustee, or guardian, 
involved in the matter 
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and ndminis- 
the debts of the 


exeoutor 


3 
3 
i 
3 
5 
| 
3 
Ei 


















































of which ndecedent s fun, 001. 
tin real property, 10 Clv.'Pro, 
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this act, The expression 
this title, includes a reason~ 
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or mother, nd« 
bate or authenticated, and recorded, as pre- 
‘section two thousand eight hundred and fifty- 


#0 appointed has died, 
wualified ; or refuses to act ; 
‘where his term of office has ex- 
isa non-resident married woman, 


a Peet Ah te 
husband, by the Jaw of the 
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3465 GENERAL GUARDIAN. § 2899 


be made withont acitation, or the surrogate may cite such 
persons as he thinks proper to show cause why the priyer 
of the petition shou'd not be granted. But defo \@ an- 
cillry letters are issued, the surrogate must inquire whether 
any debts are due from the ward’s estate to residents of the 
State ; and if so, he must require payment thereof. 




















, an appointment is not re- 
three months after the death of the grantor, 

nted. is presumed to have renounced the 

;and if a guardian is afterwards duly ap- 

)y & Burrogate’s court, the presumption is conclu- 


eribed in section two 
‘of this act; otherwise he is dee: 
pointe Baits surrogate may extend the time 
Upon cause shown, for not more than 
feronthe, ‘And any person interested in the estute may, 
guardianship are issued, file on affidavit 
respect to the guardian, so appointed, 
which is made by law an objection to the issuing 
testamentary to an executor. Sections two thou 
mandred and thirty-six to two thousand six hundred 
‘ight of this aci, both inclusive, apply to such an 
‘faud to the proceedings thereupon. A’ person Re 
guardian by will may, at any time before he quali- 
mee the rappodiaent by ‘a written instrument, 
is hand, filed in the surrogute’s office. 

} 2853. Where a guardian of an infant's person or prop- 
fee Tas been appointed by will or by Wleed the infant, or 
‘any relative or other person in his bebalf, may present, to 
‘the surrogate’s court in which the will was admitted to pro- 

; or to the surrogate’s court of the county in which the 
‘was recorded ; a written petition, duly verified, setting 


—_— 

















dina haaltar of aoodunt, 
‘ sepep operat onl & 


dollars. 
‘is brought against an executor, ad- 


4 ey justice of the peace ins also Juradletion 
gst Sf the confersion of iene a 


sprees SS rT aes 


= — 2) aso nant 


ain fot, has: 
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1g Dh nael Palra Anaetion must be brought befere 199 ¥.y.010. 


2 of a town: pitties resides, 
agen the same even, 
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to express 

6. An action is commenced before a justice of the ft 
T of 

ooe eer | 


dant to appear 
specified therein, to auswer 


tho defendant, within twelve duy 
it was iasued ; in every other case, it must be return- 
atime therein ied, not leas than six nor more 
days after the day when {t was issued. 


© $2878. Personal service of the summons must be made 
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Abhs-2087 PLEADINGS. Li 


brought to recover two or more chattels, with respect to 
ise which have been replevied ; in like manner and with 
e effect, as if'the summons had been personally served 
4 8933. Where the summons has been perso! served § 1&8, Cun- 
on the defendant, or where he appears, The | reat muat Hidv. Po. 
to hear and determine the action, jough the j 
tiff has not required the chattel'to be replevied, or the 
stable hae not been able to replevy it, 





ees 
it it atate, in and direct 
Berit ise ttaanssneas tee ial 1330, con. 
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so Recticus five hundred sod ove and fve Huuticed 

of this act apply to & countereliim in an action 

ee court; except that sach  counter- 

t interposed, ‘unless it is of such n nature, 

jn cours hs juriadeton of a cause of action 
‘thereon. 

Sections five hundred and five and five hun- 


| $2948. But the prohibition contained in the Inst sec 
‘ton does not extend to either of the followin; 

1. Where the amount of the counterclaim Bewotetadcea 
dollars more than the judgment which the plaintifl re- 


covers, 
2. Where the counterclaim consists of a judgment, ren- 
‘dered before the commencement of the action, in which it 


ent neva have been interposed. 
Raatanes éountin consists of a claim for un- 
ae Where the: feounterclaim consists of a claim, upog 
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56. If, however, it appears, w 
own showing, that the to reul, 


mn undertaking, as 
act, the plaintiff must complain for the 
game cause of action only, upon which he relied before the 
4 Fanos and the defendant's answer must set up the same 
lefence only, which he made before the ‘ice, Tf the 
action is to recover a chattel, which was teplevied in the 
justice’s-court, each undertaking, given in the justice's 
court, continues to be valid in, and is applicable to, the 

new action, 


2968, Where, in an action before a justice, the plain- 
has two or more causes of action, and the defence, that 
‘the title to real property ‘will come in question, is int 
‘as to one or more, but not as to ail of them ; the defendant 
an answer and undertaking as prescribed in 
two thousand nine hundred and fifty-one and two 
thousand nine hundred and fifty-two of this act, with re 
spect to the cause or causes of action only, in which title 
will 80 come in question. Whereupon the justice must 
the action as to those causes of action only; the 


plaintiff may commence a new action therefor in the 
court ; and 6 original ection umusbiproceed esto. oes 
causes, 


ai 
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